Item 6 — Update to TWC Chapter 36 following the 85" Legislative Session

Following are the changes to Chapter 36 as a result of legislation passed during the goth

Legislative Session. Monique has taken the enacted legislation and inserted them into
the appropriate sections of the water code.

We will discuss the impact of the changes during the board meeting.
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(j) A district may use an informal conference or consultation to obtain the opinions and
advice of interested persons about contemplated rules and may appoint advisory committees of
experts, interested persons, or public representatives to advise the district about contemplated

rules.

(k) Failure to provide notice under Subsection (d)(4) does not invalidate an action taken
by the district at a rulemaking hearing.

(1) Subsections (b)-(k) do not apply to the Edwards Aquifer Authority.

Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 2001, 77th Leg., ch. 966, Sec.
2.44, eff. Sept. 1, 2001. Amended by: Acts 2005, 79th Leg., Ch. 970 (H.B. 1763), Sec. 3, eff. September 1, 2003.
Acts 2005, 79th Leg., Ch. 1116 (H.B. 2423), Sec. 3, eff. September 1, 2005. Acts 2011, 82nd Leg., R.S., Ch. 1207
(S.B. 332), Sec. 2, eff. September 1, 2011.

Sec. 36.1011. EMERGENCY RULES. (a) A board may adopt an emergency rule
prior notice or hearing, or with an abbreviated notice and hearing, if the board:

or welfare, or a requirem?
notice; and

(D).

(e) This section does not apply to the Edwards Aquifer Authority.
dded by Acts 2005, 79th Leg., Ch. 970 (HL.B. 1763), Sec. 4, eff. September 1, 2005.

Sec. 36.1015. RULES FOR PERMITS IN BRACKISH GROUNDWATER
PRODUCTION ZONES. (a) In this section:

(1) "Designated brackish groundwater production zone" means an_aquifer.
subdivision of an aquifer. or geologic stratum designated under Section 16.060(b)(5).

(2) "Development board" means the Texas Water Development Board.

(3) "Gulf Coast Aquifer" means the system of hydrogeologic units that run along
the Gulf Coast from the Sabine River to the Rio Grande. including:

(A) the Catahoula confining system. including the Frio Formation. the
Anahuac Formation. and the Catahoula Tuff or Sandstone;

(B) the Jasper Aquifer. including the Oakville Sandstone and Fleming
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Formation:

(C) the Burkeville confining system separating the Jasper Aquifer from the

Evangeline Aquifer:

(D) the Evangeline Aquifer, including the Goliad Sand: and

(E) the Chicot Aquifer. including the Willis Sand. the Bentley and
Montgomery Formations, the Beaumont Clay. and alluvial deposits at the surface.

(b) A district located over any part of a designated brackish groundwater production zone
may adopt rules to govern the issuance of permits for the completion and operation of a well for
the withdrawal of brackish groundwater from a designated brackish groundwater production zone
and shall adopt rules described by this subsection if the district receives a petition from a person
with a legally defined interest in groundwater in the district. The district must adopt the rules not
later than the 180th day after the date the district receives the petition. Rules adopted under this
subsection apply only to a permit for a project described by Subsection (c).

(c) A person may obtain a permit under rules adopted under this section for the following
projects:

(1) a municipal project designed to treat brackish groundwater to drinking water
standards for the purpose of providing a public source of drinking water; and

(2) an electric generation project to treat brackish groundwater to water quality
standards sufficient for the project needs.

(d) The rules adopted must:

(1) provide for processing an application for a brackish groundwater production
zone operating permit in the same manner as an application for an operating permit for a fresh
groundwater well, except as provided by this section;

(2) allow withdrawals and rates of withdrawal of brackish groundwater from a
designated brackish groundwater production zone not to exceed and consistent with the withdrawal
amounts identified in Section 16.060(e);

(3) provide for a minimum term of 30 vears for a permit issued for a well that
produces brackish groundwater from a designated brackish groundwater production zone:

(4) require _implementation of a monitoring system recommended by the
development board to monitor water levels and water quality in the same or an adjacent aquifer.
subdivision of an aquifer. or geologic stratum in which the designated brackish groundwater
production zone is located;

(5) for a project located in a designated brackish groundwater production zone in
the Gulf Coast Aquifer, require reasonable monitoring by the district of land elevations to
determine if production from the project is causing or is likely to cause subsidence during the

permit term;.

(6) require from the holder of a permit issued under rules adopted under this section
annual reports that must include:

(A) the amount of brackish groundwater withdrawn;
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(B) the average monthly water quality of the brackish groundwater

withdrawn and in the monitoring wells; and

(C) aquifer levels in both the designated brackish gsroundwater production
zone and in any aquifer. subdivision of an aquifer, or geologic stratum for which the permit
requires monitoring: and

(7) be consistent with and not impair property rights described by Sections
36.002(a) and (b).

(e) An application for a brackish groundwater production zone operating permit must
include:

(1) the proposed well field design compared to the designated brackish
groundwater production zone;

(2) the requested maximum groundwater withdrawal rate for the proposed project:

(3) the number and location of monitoring wells needed to determine the effects of
the proposed project on water levels and water quality in the same or an adjacent aquifer.
subdivision of an aquifer, or geologic stratum in which the designated brackish groundwater
production zone is located: and

(4) a report that includes:

(A) a simulation of the projected effects of the proposed production on
water levels and water quality in the same or an adjacent aquifer. subdivision of an aquifer, or
geologic stratum in which the designated brackish groundwater production zone is located:

(B) a description of the model used for the simulation described by

Paragraph (A): and

(C) sufficient information for a technical reviewer to understand the
parameters and assumptions used in the model described by Paragraph (B).

() The district shall submit the application to the development board and the development
board shall conduct a technical review of the application. The development board shall submit a
report of the review of the application that includes:

(1) findings regarding the compatibility of the proposed well field desien with the
designated brackish groundwater production zone: and

(2) recommendations for the monitoring system described by Subsection (d)(4).

(2) The district may not schedule a hearing on the application until the district receives the
report from the development board described by Subsection (f).

(h) The district shall provide the reports required under Subsection (d)}6) to the
development board. Not later than the 120th day after the date the development board receives a
request from the district. the development board shall investigate and issue a report on whether
brackish groundwater production under the project that is the subject of the report from the
designated brackish groundwater production zone is projected to cause:

(1) significant aquifer level declines in the same or an adjacent aquifer. subdivision
of an aquifer, or geologic stratum that were not anticipated by the development board in the
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designation of the zone;

(2) negative effects on quality of water in an aquifer. subdivision of an aquifer. or
geologic stratum: or

(3) for a project located in a designated brackish eroundwater production zone in
the Gulf Coast Aquifer, subsidence during the permit term.

(i) After receiving from the development board a report issued under Subsection (h) and
after notice and hearing subject to Subchapter M, the district may:

(1) amend the applicable permit to establish a production limit necessary to
mitigate any negative effects identified by the report:

(2) approve a mitigation plan that alleviates any negative effects identified by the

report; or

(3) both amend the permit to establish a production limit and approve a mitigation

plan.
Added by Acts 2017, 85th Leg., R.S., Ch. __ (H.B.2377), Sec. 1, eff. September 1, 2017.

Sec. 36.102. ENFORCEMENT OF RULES. (a) A district may enforce this chapjer
and g rules against any person by injunction, mandatory injunction, or other appropriate ggffiedy
in a coutagf competent jurisdiction.

(b) Mag board by rule may set reasonable civil penalties against any peg#®n for breach of
any rule of the diSmgt not to exceed $10,000 per day per violation, and eagh®day of a continuing
violation constitutes a Segarate violation. ;

(c) A penalty under thig section is in addition to any othggfienalty provided by the law of
this state and may be enforced aglwgst any person by complap#fs filed in the appropriate court of
jurisdiction in the county in which the®Migtrict's principal gffice or meeting place is located.

(d) If the district prevails in any sthgto epfrce its rules, the district may seek and the
court shall grant against any person, in the sapi&action, recovery for attorney's fees, costs for
expert witnesses, and other costs incurred b¥ the diSegict before the court. The amount of the
attorney's fees shall be fixed by the couy

(e) In an enforcement actjefl by a district against any petdqg that is a governmental entity
for a violation of district rulesg#fie limits on the amount of fees, costsiagd penalties that a district
may impose under Sectig#36.122, 36.205, or this section, or under a spegial law governing a
district operating undg#this chapter, constitute a limit of liability of the govertwgental entity for
the violation. Thjg#Subsection shall not be construed to prohibit the recovery by a diSégict of fees
and costs undg® Subsection (d) in an action against any person that is a governmental enti
Added bygfcts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 2001, 77th Leg., ch. 548, Se

2, effgfline 11, 2001; Acts 2001, 77th Leg., ch. 966, Sec. 2.45, eff. Sept. 1, 2001. Amended by: Acts 2009, 81st Leg,,
5., Ch. 425 (H.B. 2063), Sec. 1, eff. June 19, 2009.
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determines that resolution of the conflict requires a revision of the approved management plan, the
development board shall provide information to the district. The district shall prepare any
revisjons to the plan based on the information provided by the development board and shall hold
after nowge, at least one public hearing at some central location within the district. The disffict
shall consid®geall public and development board comments, prepare, revise, andgfdopt its
management plafagpd submit the revised management plan to the development bgaef Tor approval.
On the request of the Wagfrict or the regional water planning group, the dgyefOpment board shall
include discussion of the cOnflict and its resolution in the state wategsfffan that the development
board provides to the governofsthe lieutenant governor, andsfhe speaker of the house of
representatives under Section 16.051(®8 If the groundwategs#bnservation district disagrees with
the decision of the development board und®sthis subsegi#n, the district may appeal the decision
to a district court in Travis County. Costs forshesfpeal shall be set by the court hearing the
appeal. An appeal under this subsection is by tgi#l d&govo.

Added by Acts 1997, 75th Leg., ch. 1010, Sec. 4.28% eff. Sept. 1, 19 mended by Acts 2001, 77th Leg., ch. 966,

Sec. 2.47, eff. Sept. 1,2001. Amended by: Actg®Z005, 79th Leg., Ch. 970 B. 1763), Sec. 6, eff. September 1, 2005.
Acts 2011, 82nd Leg., R.S., Ch. 17 (S.B. 727), Sec. 2, eff. April 29, 2011.

Sec. 36.1073. AWIENDMENT TO MANAGEMENT PLAN. Anywmendment to the
management plan she#fl be submitted to the executive administrator within 60 8qys following
adoption of the ggffendment by the district's board. The executive administrator shal iew and
approve anygfiendment which substantially affects the management plan in accordance Wyth the
procedugg€established under Section 36.1072.

Added by Acts 1997, 75th Leg., ch. 1010, Sec. 4.28, eff. Sept. 1, 1997. Amended by: Acts 2005, 79th Leg., Ch. 970
(H.B. 1763), Sec. 7, eff. September 1, 2005.

Sec. 36.108. JOINT PLANNING IN MANAGEMENT AREA. (a) In this section:
(1) "Development board" means the Texas Water Development Board.

(2) "District representative" means the presiding officer or the presiding officer's
designee for any district located wholly or partly in the management area.

(b) If two or more districts are located within the boundaries of the same management
area, each district shall forward a copy of that district's new or revised management plan to the
other districts in the management area. The boards of the districts shall consider the plans
individually and shall compare them to other management plans then in force in the management
area.

(c) The district representatives shall meet at least annually to conduct joint planning with
the other districts in the management area and to review the management plans, the
accomplishments of the management area, and proposals to adopt new or amend existing desired
future conditions. In reviewing the management plans, the districts shall consider:

(1) the goals of each management plan and its impact on planning throughout the
management area;

(2) the effectiveness of the measures established by each district's management
plan for conserving and protecting groundwater and preventing waste, and the effectiveness of
these measures in the management area generally;
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(3) any other matters that the boards consider relevant to the protection and
conservation of groundwater and the prevention of waste in the management area; and

(4) the degree to which each management plan achieves the desired future
conditions established during the joint planning process.

(d) Not later than May 1. 2021 [September4:2010], and every five years thereafter, the
districts shall consider groundwater availability models and other data or information for the

management area and shall propose for adoption desired future conditions for the relevant aquifers
within the management area. Before voting on the proposed desired future conditions of the
aquifers under Subsection (d-2), the districts shall consider:

(1) aquifer uses or conditions within the management area, including conditions
that differ substantially from one geographic area to another;

(2) the water supply needs and water management strategies included in the state
water plan;

(3) hydrological conditions, including for each aquifer in the management area
the total estimated recoverable storage as provided by the executive administrator, and the average
annual recharge, inflows, and discharge;

(4) other environmental impacts, including impacts on spring flow and other
interactions between groundwater and surface water;

(5) the impact on subsidence;
(6) socioeconomic impacts reasonably expected to occur;

(7) the impact on the interests and rights in private property, including ownership
and the rights of management area landowners and their lessees and assigns in groundwater as
recognized under Section 36.002;

(8) the feasibility of achieving the desired future condition; and
(9) any other information relevant to the specific desired future conditions.

(d-1) After considering and documenting the factors described by Subsection (d) and
other relevant scientific and hydrogeological data, the districts may establish different desired
future conditions for:

(1) each aquifer, subdivision of an aquifer, or geologic strata located in whole or
in part within the boundaries of the management area; or

(2) each geographic area overlying an aquifer in whole or in part or subdivision
of an aquifer within the boundaries of the management area.

(d-2) The desired future conditions proposed under Subsection (d) must provide a balance
between the highest practicable level of groundwater production and the conservation,
preservation, protection, recharging, and prevention of waste of groundwater and control of
subsidence in the management area. This subsection does not prohibit the establishment of desired
future conditions that provide for the reasonable long-term management of groundwater resources
consistent with the management goals under Section 36.1071(a). The desired future conditions
proposed under Subsection (d) must be approved by a two-thirds vote of all the district
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representatives for distribution to the districts in the management area. A period of not less than
90 days for public comments begins on the day the proposed desired future conditions are mailed
to the districts. During the public comment period and after posting notice as required by Section
36.063, each district shall hold a public hearing on any proposed desired future conditions relevant
to that district. During the public comment period, the district shall make available in its office a
copy of the proposed desired future conditions and any supporting materials, such as the
documentation of factors considered under Subsection (d) and groundwater availability model run
results, After the close of the public comment period [hearing], the district shall compile for
consideration at the next joint planning meeting a summary of relevant comments received, any
suggested revisions to the proposed desired future conditions, and the basis for the revisions.

(d-3) After [%%&Hh&dﬁe&n—wh&h] all the dlstucts have submltted their district
summaries [+ : 23], the district
representatives shall reconvene to review the reports, consider any dlstuct‘s suggested revisions to
the proposed desired future conditions, and finally adopt the desired future conditions for the
management area. The desired future conditions must be approved by [adepted-as]| a resolution
adopted by a two-thirds vote of all the district representatives not later than January 5. 2022,
Subsequent desired future conditions must be proposed and finally adopted by the district
representatives before the end of each successive five-year period after that date. The district
representatives shall produce a desired future conditions explanatory report for the management
area and submit to the development board and each district in the management area proof that
notice was posted for the joint planning meeting, a copy of the resolution, and a copy of the
explanatory report. The report must:

(1) identify each desired future condition;

(2) provide the policy and technical justifications for each desired future
condition;

(3) include documentation that the factors under Subsection (d) were considered
by the districts and a discussion of how the adopted desired future conditions impact each factor;

(4) list other desired future condition options considered, if any, and the reasons
why those options were not adopted; and

(5) discuss reasons why recommendations made by advisory committees and
relevant public comments received by the districts were or were not incorporated into the desired
future conditions.

(d-4) After [Asseen-as—pessible-after] a district receives notification from the Texas

Water Development Board that the desired future conditions resolution and explanatory report
under Subsection (d-3) are administratively complete, the district shall adopt the applicable desired

future conditions in the resolution and rep(nt [ pitotheoddseiret |
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(e) Except as provided by this section, a joint meeting under this section must be held in
accordance with Chapter 551, Government Code. Each district shall comply with Chapter 552,
Government Code. The district representatives may elect one district to be responsible for
providing the notice of a joint meeting that this section would otherwise require of each district in
the management area. Notice of a joint meeting must be provided at least 10 days before the date

of the meeting by:

(1) providing notice to the secretary of state;

(2) providing notice to the county clerk of each county located wholly or partly
in a district that is located wholly or partly in the management area; and

(3) posting notice at a place readily accessible to the public at the district office
of each district located wholly or partly in the management area.

(e-1) The secretary of state and the county clerk of each county described by Subsection
(e) shall post notice of the meeting in the manner provided by Section 551.053, Government Code.

(e-2) Notice of a joint meeting must include:
(1) the date, time, and location of the meeting;
(2) a summary of any action proposed to be taken;
(3) the name of each district located wholly or partly in the management area; and

(4) the name, telephone number, and address of one or more persons to whom
questions, requests for additional information, or comments may be submitted.

(e-3) The failure or refusal of one or more districts to post notice for a joint meeting under
Subsection (¢)(3) does not invalidate an action taken at the joint meeting.

Added by Acts 1995, 74th Leg., ch. 933, Sec, 2, eff. Sept. 1, 1995, Amended by Acts 1997, 75th Leg., ch. 1010, Sec.
4.29, eff. Sept. 1, 1997; Acts 2001, 77th Leg., ch. 519, Sec. 1, eff. Sept. 1, 2001; Acts 2001, 77th Leg., ch. 966, Sec.
2.48, eff. Sept. 1, 2001. Amended by: Acts 2005, 79th Leg., Ch. 970 (H.B. 1763), Sec. 8, eff. September 1, 2005. Acts
2011, 82nd Leg., R.S., Ch. 18 (S.B. 737), Sec. 3, eff. September 1, 2011. Acts 2011, §2nd Leg., R.S., Ch. 1233 (S.B.
660), Sec. 17, eff. September 1,2011. Acts 2013, 83rd Leg., R.S., Ch. 785 (S.B. 1282), Sec. 1, eff. September 1, 2013.
Acts 2015, 84th Leg., R.S., Ch. 993 (H.B. 200), Sec. 3, eff. September 1, 2015. Acts 2017, 85" Leg., R.S, Ch.
(H.B. 2215), Sec. 2, 3, eff. immediately.

PLANNING. (a) On the commission and the Texas Water Deyeleff
make technical staff available to Serwesin a nonvoting adwisef¥ capacity to assist with the
development of desired future conditions duringShed@ht planning process under Section 36.108.

may appoint and couwefft PlmgQvernmental,
environmeatdT, or economic interests to assist in the development of desired future cond it

Agtied by Acts 2011, 82nd Leg., R.S., Ch. 1233 (S.B. 660), Sec. 17, eff. September 1, 2011.
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groundwater available, including aquifer recharge, brush control, weather modification,
desalination, regionalization, and treatment or conveyance facilities. The districts may contract
under their existing authorizations including those of Chapter 791, Government Code, if their
contracting authority is not limited by Sections 791.011(c)(2) and (d)(3) and Section 791.014,
Government Code.

Added by Acts 2011, 82nd Leg., R.S., Ch. 1233 (S.B. 660), Sec. 17, eff. September 1, 2011.

water conservation, and ([Te9esg
the executive administrator, the dis
acceptable to the executive administrator.

Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, ¢f
1763), Sec. 9, eff. September 1, 2005.

icability of recharging a ground vater] 61 voir. Atthe request of
feeshall provide any data Collected by the district in a format

SEfT. 1, 1995, Amendeds Acts 2005, 79th Leg., Ch. 970 (H.B.

dded by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995.

Sec. 36.111. RECORDS AND REPORTS. (a) The district may require that records be
kept I reports be made of the drilling, equipping, and completing of water wells and O
production Mg use of groundwater.

(b) In impl®mgpting Subsection (a), a district may adopt rules thetfequire an owner or
operator of a water well thftsgequired to be registered with or pesffiitted by the district, except
for the owner or operator of a at is exempt fropsff€rmit requirements under Section
36.117(b)(1), to report groundwater witlthayyals ustfic reasonable and appropriate reporting
methods and frequency. .

Added by Acts 1995, 74th Leg., ch. 933, Sece®’ 2. Sept. 1, 1995. AmcTggd by: Acts 2007, 80th Leg., R.S., Ch. 523
(S.B. 714), Sec. 1, eff. September 1, 2067 )

Sec. 36¢f12. DRILLERS' LOGS. A district shall require that accurate drilf®msilpes be
kept of wa#€T wells and that copies of drillers' logs and electric logs be filed with the district.

Adde®by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995.

Sec. 36.113. PERMITS FOR WELLS; PERMIT AMENDMENTS. (a) Except as
provided by Section 36.117, a district shall require a permit for the drilling, equipping, operating,
or completing of wells or for substantially altering the size of wells or well pumps. A district may
require that a change in the withdrawal or use of groundwater during the term of a permit issued
by the district may not be made unless the district has first approved a permit amendment
authorizing the change.
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(a-1) A district may not require a permit or a permit amendment for maintenance or repair
of a well if the maintenance or repair does not increase the production capabilities of the well to
more than its authorized or permitted production rate.

(b) A district shall require that an application for a permit or a permit amendment be in
writing and sworn to.

(c) A district may require that only the following be included in the permit or permit
amendment application, as applicable under the rules of the district:

(1) the name and mailing address of the applicant and the owner of the land on
which the well will be located;

(2) if the applicant is other than the owner of the property, documentation
establishing the applicable authority to construct and operate a well for the proposed use;

(3) a statement of the nature and purpose of the proposed use and the amount of
water to be used for each purpose;

(4) a water conservation plan or a declaration that the applicant will comply with
the district's management plan;

(5) the location of each well and the estimated rate at which water will be
withdrawn;

(6) a water well closure plan or a declaration that the applicant will comply with
well plugging guidelines and report closure to the commission; [a#€]

(7) adrought contingency plan; and

(8) other information:

(A) included in a rule of the district in effect on the date the application is
submitted that specifies what information must be included in an application for a determination
of administrative completeness: and

(B) reasonably related to an issue that a district by law is authorized to

consider.

(d) This subsection does not apply to the renewal of an operating permit issued under
Section 36.1145. Before granting or denying a permit, or a permit amendment issued in
accordance with Section 36.1146, the district shall consider whether:

(1) the application conforms to the requirements prescribed by this chapter and is
accompanied by the prescribed fees;

(2) the proposed use of water unreasonably affects existing groundwater and
surface water resources or existing permit holders;

(3) the proposed use of water is dedicated to any beneficial use;

(4) the proposed use of water is consistent with the district's approved
management plan;
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(5) if the well will be located in the Hill Country Priority Groundwater
Management Area, the proposed use of water from the well is wholly or partly to provide water to
a pond, lake, or reservoir to enhance the appearance of the landscape;

(6) the applicant has agreed to avoid waste and achieve water conservation; and

(7) the applicant has agreed that reasonable diligence will be used to protect
groundwater quality and that the applicant will follow well plugging guidelines at the time of well
closure.

(e) The district may impose more restrictive permit conditions on new permit applications
and permit amendment applications to increase use by historic users if the limitations:

(1) apply to all subsequent new permit applications and permit amendment
applications to increase use by historic users, regardless of type or location of use;

(2) bear a reasonable relationship to the existing district management plan; and
(3) are reasonably necessary to protect existing use.

(f) This subsection does not apply to the renewal of an operating permit issued under
Section 36.1145. Permits, and permit amendments issued in accordance with Section 36.1146,
may be issued subject to the rules promulgated by the district and subject to terms and provisions
with reference to the drilling, equipping, completion, alteration, or operation of, or production of
groundwater from, wells or pumps that may be necessary to prevent waste and achieve water
conservation, minimize as far as practicable the drawdown of the water table or the reduction of
artesian pressure, lessen interference between wells, or control and prevent subsidence.

(h) In issuing a permit for an existing or historic use, a district may not discriminate
between land that is irrigated for production and land or wells on land that was irrigated for
production and enrolled or participating in a federal conservation program.

(i) A permitting decision by a district is void if:
(1) the district makes its decision in violation of Subsection (h); and

(2) the district would have reached a different decision if the district had treated
land or wells on land that was irrigated for production and enrolled or participating in a federal
conservation program the same as land irrigated for production.

Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 1997, 75th Leg., ch. 1010, Sec.
4.30, eff. Sept. 1, 1997; Acts 2001, 77th Leg., ch. 966, Sec. 2.49, eff. Sept. 1, 2001. Amended by: Acts 2005, 79th
Leg., Ch. 970 (H.B. 1763), Sec. 10, eff. September 1, 2005. Acts 2005, 79th Leg., Ch. 1116 (H.B. 2423), Sec. 4, eff.
September 1, 2005. Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), Sec. 2.21, eff. September 1, 2007. Acts 2011, 82nd
Leg., R.S., Ch. 17 (S.B. 727), Sec. 4, eff. April 29, 2011. Acts 2015, 84th Leg., R.S., Ch. 308 (S.B. 854), Sec. 2, eff.
September 1, 2015. Acts 2017, gon Leg., R.S., Ch. __ (S.B. 1009), Sec. I, eff. September 1, 2017.
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Sec. 36.1131. ELEMENTS OF PERMIT. (a) A permit issued by the district to t
applicant Myder Section 36.113 shall state the terms and provisions prescribed by the distgie®

(b) T

Rermit may include:

use at all times;

(6) the location of the usgss 8 from the well;

(7) a water well plan or a declarafqp that the applicant will comply with
well plugging guidelines and repgg€closure to the commissioniy
(8) the ‘»:" and restrictions, if any, placegn the rate and amount of
withdrawal; V4 '

gty conservation-oriented methods of drilling and operattag prescribed by the

district;

(10) a drought contingency plan prescribed by the district; and

(11) other terms and conditions as provided by Section 36.113.
Added by Acts 1997, 75th Leg., ch. 1010, Sec. 4.31, eff. Sept. 1, 1997.

See.  36.1132. PERMITS BASED ON MODELED AVAILABLE
GROUNDWATER. (a) A district, to the extent possible, shall issue permits up to the point that
the total volume of exempt and permitted groundwater production will achieve an applicable
desired future condition under Section 36.108.

(b) In issuing permits, the district shall manage total groundwater production on a long-
term basis to achieve an applicable desired future condition and consider:

(1)  the modeled available groundwater determined by the executive
administrator;

(2) the executive administrator's estimate of the current and projected amount of
groundwater produced under exemptions granted by district rules and Section 36.117;

(3) the amount of groundwater authorized under permits previously issued by the
district;

(4) areasonable estimate of the amount of groundwater that is actually produced
under permits issued by the district; and

(5) yearly precipitation and production patterns.
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(c) In developing the estimate of exempt use under Subsection (b)(2), the executive
administrator shall solicit information from each applicable district.

(d) Production under a permit issued under Section 36.1015 to produce brackish
groundwater from a designated brackish groundwater production zone is in addition to the amount
of groundwater that may be produced based on Subsections (b)(1) and (2). To the extent possible,
a district shall issue permits up to the point that the total volume of exempt and permitted
groundwater production in a designated brackish groundwater production zone equals the amount
of brackish groundwater that may be produced annually to achieve the groundwater availability
described by the Texas Water Development Board in its designation of the brackish groundwater
production zone under Section 16.060(e).

Added by Acts 2005, 79th Leg., Ch. 970 (H.B. 1763), Sec. 11, eff. September 1, 2005. Amended by: Acts 2011, 82nd

Leg., R.S., Ch. 18 (S8.B. 737), Sec. 4, eff. September 1, 2011. Amended by Acts 2017, 85th Leg., R.S., Ch.
(H.B.2377), Sec. 2, eff, September 1, 2017.

Sec. 36.114. PERMIT; PERMIT AMENDMENT; APPLICATION AND
HEARING. (a) The district by rule shall determine each activity regulated by the district for
which a permit or permit amendment is required.

(b) For each activity for which the district determines a permit or permit amendment is
required under Subsection (a), and that is not exempt from a hearing requirement under Section
36.1145, the district by rule shall determine whether a hearing on the permit or permit amendment
application is required.

(c) For all applications for which a hearing is not required under Subsection (b) or Section
36.1145, the board shall act on the application at a meeting, as defined by Section 551.001,
Government Code, unless the board by rule has delegated to the general manager the authority to
act on the application.

(d) The district shall promptly consider and act on each administratively complete
application for a permit or permit amendment as provided by Subsection (c¢) or Subchapter M.

(e) If, within 60 days after the date an administratively complete application is submitted,
the application has not been acted on or set for a hearing on a specific date, the applicant may
petition the district court of the county where the land is located for a writ of mandamus to compel
the district to act on the application or set a date for a hearing on the application, as appropriate.

(b For applications requiring a hearing, the initial hearing shall be held within 35 days
after the setting of the date, and the district shall act on the application within 60 days after the
date the final hearing on the application is concluded.

(g) The district may by rule set a time when an application will expire if the information
requested in the application is not provided to the district.

(h) An application is administratively complete if it contains the [apphieationregtires]
information set forth under [#aecordaneewith]| Sections 36.113 and 36.1131. A district shall not
require that additional information be included in an_application for a determination of

administrative completeness.
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Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 2001, 77th Leg., ch. 319, Sec.
1, eff. May 24, 2001. Amended by: Acts 2005, 79th Leg., Ch. 970 (H.B. 1763), Sec. 10, eff. September 1, 2005. Acts
2015, 84th Leg., R.S., Ch. 308 (S.B. 854), Sec. 3, eff. September 1, 2015. Acts 2017, §5" Leg., R.S., Ch.  (S.B.
1009), Sec. 2, eff. September 1, 2017.

Sec. 36.1145. OPERATING PERMIT RENEWAL. (a) Except as providgds®y
Subsection (b), a district shall without a hearing renew or approve an application tga€hew an
operating¥pgrmit before the date on which the permit expires, provided that:

the application, if required by the district, is submitted jie? timely manner and
accompanied by any r¥gyired fees in accordance with district rules; ang#

(2) the permitg ldel is not requesting a chan s€lated to the renewal that would
require a permit amendment under¥agirict rules.

(b) A district is not required to rehregy a perpaff nder this section if the applicant:
(1) is delinquent in paying a fe€ Tegyired by the district;

(2) is subject to a pe gt ' enforcement™egion for a substantive violation of a
district permit, order, or rule that hat not been settled by agre®mgnt with the district or a final
adjudication; or ‘

(3) haspét paid a civil penalty or has otherwise failed to confphyg with an order
resulting from a fingd#djudication of a violation of a district permit, order, or rule.

(c) J#7a district is not required to renew a permit under Subsection (b)(2), the permit
remains g#Ctfect until the final settlement or adjudication on the matter of the substantive violation.

Add€T by Acts 2015, 84th Leg., R.S., Ch. 308 (S.B. 854), Sec. 4, eff. September 1, 2015.

Sec. 36.1146. CHANGE IN OPERATING PERMITS. (a) Ifthe holder of an operatipg
perimin connection with the renewal of a permit or otherwise, requests a change that regp#fts an
amendmentethe permit under district rules, the permit as it existed before the pen pir#mendment
process remains 1megfect until the later of:

(1) the comfelygion of the permit amendment or reneyya “Brocess, as applicable; or

(2) final settlemeigr adjudication on the et er of whether the change to the
permit requires a permit amendment. '

(b) If the permit amendment process -"'}a - the denial of an amendment, the permit as
it existed before the permit amendment ;—9.'.‘ %s shalegenewed under Section 36.1145 without
penalty, unless Subsection (b) of t’na se€tion applies to the Bpg icant

(c) A district may ipjtf? flc an amendment to an oper atmg pegmit, in connection with the
renewal of a permit or gi# w1se in accordance with the district's rules.{a district initiates an
amendment to an op 1atmg permit, the permit as it existed before the pe1m1t afegndment process
shall remaigss# “effect until the conclusion of the permit amendment or renewadigrocess, as

applicgiit.
Added by Acts 2015, 84th Leg., R.S., Ch. 308 (5.B. 854), Sec. 4, eff. September 1, 2015.
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(1) This chapter applies to water wells, including water wells used to supp : or
activiticsredated to the exploration or production of hydrocarbons or minggas 1s chapter does
not apply to produtraeg,Qr injection wells drilled for oil, gas, sulphuesfTanium, or brine, or for core
tests, or for injection of gd®magltwater, or other fluids®*®nhder permits issued by the Railroad
Commission of Texas. s
Added by Acts 1995, 74th Leg., g@¥lee. 2, eff. Sept. 1, 1 =dypended by Acts 1997, 75th Leg., ch. 1010, Sec.
4.32, eff. Sept. 1, 1997; A 999, 76th Leg., ch. 239, Sec. 1, eff. Sept. I, T998mActs 2001, 77th Leg., ch. 966, Sec.
2.51, eff. Sep 30T, Amended by: Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), SeC™ 282, cff. September 1, 2007,

Acts 204F782nd Leg., R.S., Ch. 16 (S.B. 691), Sec. 1, eff. September 1, 2011. Acts 2011, 82nd™"BemeR.S., Ch. 32
.B. 692), Sec. |, eff. May 9, 2011. Acts 2015, 84th Leg., R.S., Ch. 415 (H.B. 2767), Sec. 7, eff. June 10, 20

Sec. 36.118. OPEN OR UNCOVERED WELLS; ABANDONED OR
DETERIORATED WELLS. (a) A district may require the owner or lessee of land on which an
open or uncovered well or abandoned well is located to keep the well permanently closed or capped
with a covering that is:

(1) capable of sustaining weight of at least 400 pounds; and

(2) not easily removed|[-exeeptwhenthewel-sinaectualuse].
(b) In [Asused-i] this section:

(1) "Abandoned well" has the meaning assigned by Section 1901.255, Occupations

Code.

(2) "Deteriorated well" has the meaning assiened by Section 1901.255.
Occupations Code.

(3) "Open [—“eper] or uncovered well" means an artificial excavation dug or
drilled for the purpose of exploring for or producing water from the groundwater reservoir and is
not capped or covered as required by this chapter.

(¢) A district shall require the owner or lessee of land on which a deteriorated well is
located to plug the well or repair the well sufficiently to prevent pollution of any water in this state.
including groundwater. The district shall notify the owner or lessee of a requirement under this
subsection. If the owner or lessee fails or refuses to repair or plug [elese-ereap| the well [in

comphanee-with-this-ehapter] in accordance with district rules, not later than the 10th day after the

date the owner or lessee receives the notice from the district, any person, firm, or corporation
employed by the district may go on the land and repair or plug [elose-ereap] the well safely and
securely.

(d) Reasonable expenses incurred by the district in repairing or plugging [elesing—er
eappine| a well constitute a lien on the land on which the well is located.

(e) The lien arises and attaches upon recordation in the deed records of the county where
the well is located an affidavit, executed by any person conversant with the facts, stating the
following:

(1) the existence of the well;

(2) the legal description of the property on which the well is located;
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(3) the approximate location of the well on the property;

(4) the failure or refusal of the owner or lessee, after notification, to repair or plug
[etese] the well within 10 days after the notification;
Y

(5) the repairing or plugging [elesinz] of the well by the district, or by an
authorized agent, representative, or employee of the district; and

(6) the expense incurred by the district in repairing or plugging [elestng] the well.

(f) Nothing in this section affects the enforcement of Subchapter A, Chapter 756, Health
and Safety Code.

(g) An employee of the Bandera County River Authority and Groundwater District may
cap an open. uncovered. or abandoned well. or repair or plug a deteriorated well inside the district.
if the employee has received training for capping. repairing. or plugging a well located in a karst
topographic area. An employee acting under this section is not required to have a license under
Chapter 1901, Occupations Code. to perform the action authorized by this subsection.

Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 2017, 85" Leg., R.S., Ch.
(H.B. 3025), Sec. 2,4, eff. immediately.

Sec. 36.119. ILLEGAL DRILLING AND OPERATION OF WELL; CITIZEN
S (a) Dirilling or operating a well or wells without a required permit or pg#iucing
groundwasgr in violation of a district rule adopted under Section 36. 116(a)(2) is dg€lared to be
illegal, wastefthyper se, and a nuisance.

(b) Except a%ggovided by this section, a landowner or other o who has a right to
produce groundwater from Tag that is adjacent to the land on which gsfell or wells are drilled or
operated without a required permi¥wgr permits or from which grougévater is produced in violation
of a district rule adopted under SectiOmJ36. 116(a)(2) or whe®owns or otherwise has a right to
produce groundwater from land that lies Witlin one- hal diile of the well or wells, may sue the
owner of the well or wells in a court of compteqt ju# 1sdlct10n to restrain or enjoin the illegal
drilling, operation, or both. The suit may be blO U Wiith or without the joinder of the district.

(c) Except as provided by this sectigf’ the aggrieved party may also sue the owner of the
well or wells for damages for injuries suffgfed by reason of the Thggal operation or production and
for other relief to which the party mayBe entitled. In a suit for dantages against the owner of the
well or wells, the existence of a wgif'or wells drilled without a required¥agrmit or the operation of
a well or wells in violation ofs# district rule adopted under Section 36.1P6(a)(2) is prima facie
evidence of illegal drainages”

(d) The suit 4 be brought in the county where the illegal well is located ol the county
where all or part ofghe affected land is located. ‘

(e) L€ remedies provided by this section are cumulative of other remedies availagle to
the individy#l or the district.

(f) A suit brought under this section shall be advanced for trial and determined as
expfditiously as possible. The court shall not grant a postponement or continuance, including a
first motion, except for reasons considered imperative by the court.
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(g) Before filing a suit under Subsection (b) or (c), an aggrieved party must file a wii
complaint with the district having jurisdiction over the well or wells drilled or opegaied®ithout a
required™pegqit or in violation of a district rule. The district shall 1nvest1 te*fhe complaint and,
after notice and Neasigg and not later than the 90th day after the date*t fe written complaint was
received by the dlST.I‘lCt theveis Lict shall determine, based op,ths Fevidence presented at the hearing,
whether a district rule has been violAted Lhe aggr gd’ arty may only file a suit under this section
on or after the 91st day after the date the wij [Hefea 1amt was received by the district.

(h) Notwithstanding Subse stfon (g) an aggueved party mmde; Subsect1on (b) may sue a
well owner or well driller jas#Court of competent jurisdiction to restlam orenjeiy the drilling or
completion of an illeg#well after filing the written complaint with the distrlct under Stbsgction
(g) and withg e need to wait for a hearing on the matter.

Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by: Acts 2007, 80th Leg., R.S., Ch. 1321
(S.B. 1383), Sec. 1, eff. June 15, 2007.

fes within the district's JUIISdICtIOn.
Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995.

Sec. 36.121. LIMITATION ON RULEMAKING POWER OF DISTRLE#SOVER
WEBLS IN CERTAIN COUNTIES. Except as provided by Section 304s#7, a district that is
created undemthjs chapter on or after September 1, 1991, shall exemap®from regulation under this
chapter a well and Shagater produccd or to be ploduocd byse*Well that is located in a county that
has a population of 14,000 rlggs if the water is to hgsw€Cd solely to supply a municipality that has
a population of 121,000 or 1ess and“therightgsethe watez produced from the well are owned by a
political subdivision that is not a muu#Cipakigy, or by a municipality that has a population of
115,000 or less, and that purchae®d, owned, or he[@rights to the water before the date on which
the district was created se®ardless of the date the well is trilled or the water is produced. The
district may not pge#bit the political subdivision or municipality [f®mfransporting produced water
inside or oussflie the district's boundaries. Ty

AdBEL by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 2001, 77th I8 966, Sec.

, eff. Sept. [, 2001. Amended by: Acts 2011, 82nd Leg., R.S., Ch. 1042 (H.B. 3109), Sec. 1, eff. June'17, 2011.
Acts 2011, 82nd Leg., R.S., Ch. 1163 (H.B. 2702), Sec. 181, eff. September 1, 2011.

Reenacted by Acts 2013, 83rd Leg., R.S., Ch. 161 (S.B. 1093), Sec. 21.002, eff. September 1, 2013.

Sec. 36.122. TRANSFER OF GROUNDWATER OUT OF DISTRICT. (a) If an
application for a permit or an amendment to a permit under Section 36.113 proposes the transfer
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of groundwater outside of a district's boundaries, the district may also consider the provisions of
this section in determining whether to grant or deny the permit or permit amendment.

(b) A district may promulgate rules requiring a person to obtain a permit or an amendment
to a permit under Section 36.113 from the district for the transfer of groundwater out of the district
to:

(1) increase, on or after March 2, 1997, the amount of groundwater to be
transferred under a continuing arrangement in effect before that date; or

(2) transfer groundwater out of the district on or after March 2, 1997, under a new
arrangement.

(¢) Except as provided in Section 36.113(e), the district may not impose more restrictive
permit conditions on transporters than the district imposes on existing in-district users.

(d) The district may impose a reasonable fee for processing an application under this
section. The fee may not exceed fees that the district imposes for processing other applications
under Section 36.113. An application filed to comply with this section shall be considered and
processed under the same procedures as other applications for permits under Section 36.113 and
shall be combined with applications filed to obtain a permit for in-district water use under Section
36.113 from the same applicant.

(e) The district may impose an export fee or surcharge using one of the following
methods:

(1) a fee negotiated between the district and the exporter;

(2) arate not to exceed the equivalent of the district's tax rate per hundred dollars
of valuation for each thousand gallons of water exported from the district or 2.5 cents per thousand
gallons of water, if the district assesses a tax rate of less than 2.5 cents per hundred dollars of
valuation; or

(3) for a fee-based district, a 50 percent surcharge, in addition to the district's
production fee, for water exported from the district.

(f) In reviewing a proposed transfer of groundwater out of the district, the district shall
consider:

(1) the availability of water in the district and in the proposed receiving area
during the period for which the water supply is requested,

(2) the projected effect of the proposed transfer on aquifer conditions, depletion,
subsidence, or effects on existing permit holders or other groundwater users within the distriet;
and

(3) the approved regional water plan and approved district management plan.

(g) The district may not deny a permit based on the fact that the applicant seeks to transfer
groundwater outside of the district but may limit a permit issued under this section if conditions in
Subsection (f) warrant the limitation, subject to Subsection (c).

() In addition to conditions provided by Section 36.1131, the permit shall specify:

(1) the amount of water that may be transferred out of the district; and
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(2) the period for which the water may be transferred.
i) The period specified by Subsection (h)(2) shall be:
p p M

(1) at least three years if construction of a conveyance system has not been
initiated prior to the issuance of the permit; or

(2) at least 30 years if construction of a conveyance system has been initiated
prior to the issuance of the permit.

(j) A term under Subsection (i)(1) shall automatically be extended to the terms agreed to
under Subsection (i)(2) if construction of a conveyance system is begun before the expiration of
the initial term.

(j-1) A term under Subsection (i) or (i) shall automatically be extended on or before its
expiration:

(1) to a term that is not shorter than the term of an operating permit for the
production of water to be transferred that is in effect at the time of the extension; and

(2) for each additional term for which that operating permit for production is
renewed under Section 36.1145 or remains in effect under Section 36.1 146.

(i-2) A permit automatically extended under Subsection (j-1) continues to be subject to
conditions contained in the permit as issued before the automatic extension.

(k) Notwithstanding the period specified under Subsection [#-Subseetions] (1), [ard] (j).
or (i-1) during which water may be transferred under a permit, a district may periodically review
the amount of water that may be transferred under the permit and may limit the amount if additional
factors considered in Subsection (f) warrant the limitation, subject to Subsection (c). The review
described by this subsection may take place not more frequently than the period provided for the
review or renewal of regular permits issued by the district. In its determination of whether to
renew a permit issued under this section, the district shall consider relevant and current data for
the conservation of groundwater resources and shall consider the permit in the same manner it
would consider any other permit in the district.

(I) A district is prohibited from using revenues obtained under Subsection (e) to prohibit
the transfer of groundwater outside of a district. A district is not prohibited from using revenues
obtained under Subsection (e) for paying expenses related to enforcement of this chapter or district
rules.

(m) A district may not prohibit the export of groundwater if the purchase was in effect
on or before June 1, 1997.

(n) This section applies only to a transfer of water that is permitted after September 1,
1997.

(o) A district shall adopt rules as necessary to implement this section but may not adopt
rules expressly prohibiting the export of groundwater.

(p) Subsection (e) does not apply to a district that is collecting an export fee or surcharge
on March 1, 2001.

(q) In applying this section, a district must be fair, impartial, and nondiscriminatory.



MONIQUE NORMAN
ATTORNEY AT LAW
NORMAN.LAW@EARTHLINK.NET

(512) 459-9428
Added by Acts 1997, 75th Leg., ch. 1010, Sec. 4.33, eff. Sept. 1, 1997. Amended by Acts 2001, 77th Leg., ch. 966,
Sec. 2.52, eff. Sept. 1, 2001. Amended by: Acts 2011, 82nd Leg., R.S., Ch. 17 (§.B. 727), Sec. 6, eff. April 29, 2011.
Acts 2015, 84th Leg., R.S., Ch. 415 (H.B. 2767), Sec. 8, eff. June 10 2015. Acts 2017, 85th Leg., R.S., Ch.
(H.B.2378), See: 1,&ff. Septembel I, 2017 (The changes in law made by this Act apply only to the term DJ[ a per ‘mit
issued under Seetlonq 36.122(i) and (j), Water Code, that expires after September 1, 2017).

Sec. 36.123. RIGHT TO ENTER LAND. (a) The directors, engineers, attorneys,

age gperators, and employees of a district or water supply corporatlon may go on an 1o
inspect, mate aiflity of the
property, with re ate? plants, facilities,
equipment, or appliance thed fEtrict or the water supply

corporation.

o oy

ffed to enter any public or private property
reservoir or other property owned by the
(ng and investigating conditions relating

(b) District employees and ag®nis, e
w1thm the boundaries of the d1stuct or ad agONT

to the quality of water in the gteft g. regulation, permit, or other
order of the district. Distffct employees or agents acting under this dthgrity who enter private
property Shall 9 bt T afety, internal
security, agdf macnce and

shal

and

(2) alawsuit to ann
before that third anniversary.

(b) This section does not apply to:

(A) is involved in litigation if the litigation ultimately results in the

being helg#nvalid by a final judgment of a court; or

(B) has been held invalid by a final judgment of a court.
Added by Acts 2001, 77th Leg., ch. 389, Sec. 1, eff. May 28, 2001.
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SUBCHAPTER E. DISTRICT FINANCES

Sec. 36.151. EXPENDITURES. (a) A district's money may be disbursed only by check,
draft, order, or other instrument.

(b) Disbursements, other than federal reserve wire transfers or electronic fund transfers,
shall be signed by at least two directors, except the board may by resolution allow certain
employees of the district, or a combination of employees and directors, to sign disbursements on
behalf of the board. The board may authorize payroll disbursements by electronic direct deposit.

(c) The board may by resolution allow disbursements to be transferred by federal reserve
wire system, or by electronic means. to accounts in the name of the district or accounts not in the
name of the district.

Added by Acts 1995, 74th Leg., ch. 933, Sec. 2, eff. Sept. 1, 1995. Amended by Acts 2017, 85th Leg., R.S.,Ch.
(S.B. 865), Sec. |, eff. immediately.

Sec. 36.152. FISCAL YEAR. (a) The district shall be operated on the basis of a {jscal
year eStalished by the board.

(b) The Meealycar may not be changed during a period in which rgyeé e bonds of the

district are outstanding or niSegthan once in a 24-month period. >
Added by Acts 1995, 74th Leg., ch. 933, Sec. 2ugff. Sept. 1, 1995. , i

-.'bv

Sec. 36.153. ANNUAL AUDIT. (a) Apsnfialfyaqpd subject to Subsection (c), the board
shall have an audit made of the ﬁnanc1a1 pfidlition of the“igtrict. The district audit shall be
performed according to the generally g pted government audifiqg standards adopted by the
American Institute of Certified Publie*Accountants.

(b) Financial stateg#nts shall be prepared in accordance with Pegerally accepted
accounting principles as gd6pted by the American Institute of Certified Public AC®quntants. The
annual audit and othegistrict records must be open to inspection during regular busineSsgours at
the principal offige®of the district.

(e e district is exempt from the requirement under Subsection (a) if it had:

(1) not more than $500 in receipts from operations, tax assessments, loans,
contributions, or any other sources during the calendar year;



